
Zoning Board of Adjustment

Regular Meeting Minutes

October 17, 2012
The Regular meeting of The Borough of Florham Park Board of Adjustment was called to order on Wednesday evening, October 17, 2012 at 7:30p.m., in the Municipal Building, 111 Ridgedale Avenue, Florham Park, New Jersey.
Members Present:

Mr. Jeffrey Noss, Vice Chairman
Mr. Lambert Tamin

Mr. Russ Corrao 
Mr. Mark Iantosca

Mr. Matthew DeAngelis
 Mr. Martin Chiarolanzio (1st Alternate)

Members Absent:
Mr. Michael Cannilla, Chairman
Mr. James Gallina
Also Present:

Mr. Kurt Senesky, Esq., Board Attorney
Call to Order:

Mr. Noss, Vice-Chairman called the meeting to order at 7:30 p.m.

Statement of Adequate Notice:

Mr. Noss issued the following statement:

“I hereby announce and state that adequate notice of this meeting was provided by the Secretary of this Board by preparing a notice, specifying the time, date and place of this meeting; posting such notice on the bulletin of the Municipal Building; filing said notice with the Clerk of the Borough, forwarding the notice to the Florham Park Eagle, and forwarding, by mail and fax, the said notice to all persons on the request list, and that said notice will be included in the minutes of this meeting.  This action is in accordance with the N.J.S.A. 10:4-6, et sec., “Open Public Meetings Act.”

Approval of Minutes:

Approval of Minutes from the October 3, 2012 Meeting.
Mr. Iantosca made a motion to approve the minutes, second by Mr. Corrao.

Roll Call:  On a roll call vote all members present and eligible voted to approve the minutes.

C – Variance:


Philip & Heather Schubert


Application # BOA12-11

89 Brooklake Road



C-Variance (3)


Block 3902, Lot 4.01

Applicant is seeking approval for a 7 ft. fence within the setback.
Applicant is seeking approval for construction of a well house 2 ft. from the property line.
Philip and Heather Schubert were sworn in by Mr. Senesky.  

Mr. Senesky verified with them that they are seeking C-2 variance relief for the location of a well house 2 feet from the property line and fence height of 7 feet and also location of fence 6" or less from the property line.
Mr. Senesky explained that proof of hardship is not required for a C-2 variance.  The benefit to the public must outweigh the detriment, and it must advance the purpose of zoning.

The Schubert's' explained that the property is part of a subdivision.  When the property was subdivided, the well house that went with the original farmhouse inadvertently became separated  from the farmhouse property by the property line even though the electric for the well house light was still connected to the farmhouse.  
The owner of the second lot offered the well house to the Schubert's.  The Schubert's' accepted and moved the well house and base onto their side of the property line.  They wanted to keep the well house in approximately the same location as it was originally.
Approximately one month ago, the well house was vandalized and destroyed.  Now they want to rebuild the well house as it stood on the remaining base that is now within a few feet of the property line, not far from the original location.
The Schubert's' maintain that the well house is a benefit to the town from an historic standpoint.  The desired location is very close to where it stood for 100 years.

Regarding zoning, Mr. Schubert stated that the well house is being treated in the same manner as a shed.  He feels that they are not comparable, and due to its small size, the well house should be considered more like a fence pillar.

The Schubert's bought the property after the subdivision and were not a part of the subdivision application.  The subdivision resolution does not mention the well house or its location.
Mr. Tamin asked if they were certain that the well house was original, and they said that they were told that it  was by the previous owner.
 The Board raised questions as to the true age of the original well house. 
The Schubert's admitted that they knew the well house was not on their property when they took ownership.
The Schubert's are requesting to build the well house 2 feet from the property line where 20 feet is required.  They did not present plans or specifications, and will rebuild from memories and pictures.  The well house was approximately 4ft. X 4ft.  square and  7 feet high, cedar shingle sides with a copper roof.
Mr. Senesky asked how this will advance zoning and why this location was chosen when their lot is so large.
Mr. Schubert feels that it is justified if it does not harm the town and it protects the property owners rights.  Mr. and Mrs. Schubert said that the well house will add value and charm to the town and is historical in nature
They said that the location was chosen because is historically accurate, they wanted to save the electrical line, and it was very fragile and could not be moved easily.  If they complied with the code, the well house would be in the middle of the yard and would look odd, in their opinion.  

Marty Chiarolanzio asked if a shed was allowed in the front yard and it was determined that sheds are not permitted in the front yard.

Regarding the fence height and location, the Schubert's are asking for  a 7 foot fence that will be 6 inches or less from the property line for a distance of 95 feet.
The home on the adjacent lot has been under construction for 18 months.  It is a very large home and the Schubert's maintain that they have lost their privacy.  The neighbor relocated his driveway to be adjacent to the applicant's driveway further intruding into their privacy.  Also, the home is constructed on a much higher elevation than they are and the neighbors can see right into the Schuberts' 2nd floor bedrooms from their first floor.
Mr. Tamin asked how a 7 foot fence will help minimize this problem.  The Schubert's stated that it won't.  But it will add to the privacy with low coverage.  Putting the fence closer to the property line will allow them room to plant mature trees and shrubs.  The fence will be double-sided and would more clearly define both properties.  There is a slight incline where the fence would be located, and they agreed not to build a berm.
Mr. DeAngelis questioned why this is a C-2 variance when the testimony is much about hardship and the interaction between the two properties.

Mr. Senesky stated that is why he clarified with the applicant as to which type of bulk variance he wanted relief from (C-1 or C-2).

Mr. Schubert stated that the town approved this awkward subdivision.  The well-house and fence will help define the lots.

Mr. Senesky said that the problem is more with the neighbor's property, not theirs.  A C-1 variance would only apply to the applicant's home and property.

Regarding the setback variance for the fence, the planting area is narrow at 4 feet.  Mr. Schubert does not want any problems if the fence is less than 6 inches from the property line.

The Board reminded them that the footings must all be on their property.

In summary, the Schubert's stated that there are valid reasons for codes, but the codes cannot anticipate all scenarios.  They feel it is unfair to consider the well house a shed.  It has historical value, and will define the 2 properties.  The well house is more like a decorative fence pillar with a light.

The Schubert's amended the application to request a 7 foot 5"  double-sided fence because it was determined that the fence post height is included when measuring height.

The fence setback is requested to be 4".  Mr. Senesky stated that the foundation for the post must be inside of the setback as well.
Mr. Noss opened the meeting to the public.

Susan Rubright, Esq. from Brach Eichler Law.  She is representing the neighbors, Dr. Wolfgang Hofgartner and Christine Coster.

Ms. Rubright asked the applicants if they reviewed the subdivision map or resolution of approval when purchasing  the 89 Brooklake Road property.  They did not.  They did review the survey in connection with the purchase.
Ms. Rubright asked if the applicants were aware that the home at 89A Brooklake Road could be constructed anywhere within the building envelope.  They were not.
Ms. Rubright verified that there was no discussion about side yard setbacks when the Schubert's bought the home.
The survey indicates that the Schuberts' porch is less than 20 feet from the property line, and no variances were sought.  The town said it was conforming, according to the Schubert's.
Mr. Schubert stated that the original survey said driveway was a few inches over property line,  but the subdivision map showed slightly less.

Ms. Rubright suggested that the applicants bought the property knowing where the lot line and driveway were.  She feels that the situation is a self-created hardship on the part of the Schubert's.   They also knew that the well house was on the 89A Brooklake Road property and that they were not buying the well house when purchasing 89 Brooklake Road.
Ms. Rubright asked many questions about the Hofgartner house plans and the joint driveway agreement and suggestions and what was discussed regarding the placement of the well house.  She also asked many questions about the well house agreement and between the Schuberts and the owners of 89A Brooklake Road.

The Schuberts stated that they asked the Hofgartners to create a buffer between the driveways but they declined.
Ms. Rubright suggested that well house cannot be a pre-existing structure as indicated in the application.  She also confirmed with Mr. Schubert that the house or well house is not designated an historic structure.
0-1 - 2 Emails between Dr. Hofgartner and the Schuberts regarding the well house.
An email states that Dr. Hofgartner considered modifying the well house to a style more suited to his home's style.

Ms. Rubright stated that after offering the well house to the Schubert's', the email from Dr. Hofgartner requests that the well house be placed  on the Schubert property in a place compliant with Florham Park zoning setbacks.
Ms. Rubright verified with the Schubert's that they did not place the well house outside of the setback line as requested.  She also confirmed that they did not seek a variance for this location.

Ms. Rubright questioned Mr. Schubert about the fence height and how it would offer privacy.  She  asked how this fence would benefit the town.  She also questioned  the location of the  fence near the property line.  She suggested that the location near the property line would only benefit the Schubert's in that they could have a larger planting bed.
Ms. Rubright introduced Michael Pessolano, Planner.  The Board accepted him as an expert.

He stated that he has reviewed the Schubert application.

0-2 - colorized aerial map of the properties (google)

0-3 - photos of well house, pad, mature tree example border
0-4 - photo of proposed finished home at 89A Brooklake Road (design style)

Ms. Rubright asked Mr. Pessolano if the applicants satisfied the burden of proof for a C-2 variance.

Regarding the well house, Mr. Pessolano stated that it does not satisfy the burden of proof.  There is no planning benefit, except to the applicant.  The benefit should be in the public realm.  In addition, it is a significant detriment to the owners of 89A Brooklake Road.  By placing the well house in front of the 89A Brooklake Road home, it conflicts with the home design and creates a limitation of site distance on the driveway.

Also, the well house structure and it desired location would clearly conflict with the Master Plan which seeks to create space between properties.

His professional opinion is that there is no substantial benefit to the public to having the well house in the desired location.  There is a substantial detriment to the property owners of 89A in that the design of the well house conflicts with the design of their home and limits the site on the driveway.

He added that there is no compelling reason for the well house to be in that spot when it could be anywhere on the property.  Also, it is possible that the well house could be altered in the future.

Regarding the fence height (C-2):  There is no community benefit and no planning benefit and it fails the C-2 criteria.
Regarding the fence location (C-2) within the setback:  It does not satisfy the C-2 criteria and it negatively affects the neighbor.

Mr. Noss asked the Schubert's if there are design plans for the well house.  They do not have any plans but the height would be the same as the fence ( about 7 feet).

The Board wondered what difference a 7 foot fence would make as  opposed to a 6 foot one.

Mr. Pessolano stated that the 89A property owner would be directly affected by the 7 ft. fence due to its proximity to their home.

The Board questioned the fence intruding into the site line.  They were not convinced that a 7ft fence would be much different than a 6ft fence, which is permitted.

Mr. Pessolano said that the burden of all proof rests with the applicant.  There is no proof of historical value for the well house.  He questioned the credibility of the C-2 variances.

Mr. Schubert stated that the pictures on exhibit 0-2 are old and not reflective of the current building on 89A Brooklake Road.  He does not agree that the well house and fence create intrusion to the neighbor, rather he feels it would give the neighbor privacy as well.

Mr. Schubert disagreed with much of the testimony.  He said the he believes that the benefits outweigh the detriments.  The well house enhances both properties by separating the two.  The fence should be higher (7ft) due to the scale of the home at 89A Brooklake Road.

Both Mr. Noss and Mr. Senesky asked why the well house location is so important.  It can be placed the side yard so it is more closely identified with the farmhouse.

Mr. Schubert stated that is not just a charming fixture. Its historic, and it would not serve any purpose by being somewhere else on the property.
Ms. Rubright concluded that the application is all about what the applicant wants.  It is not historic, and should not be in front of 89A Brooklake Road, instead, it should be closer to the farmhouse.  There is no purpose for a 7 foot fence except to the Schuberts.  It is a detriment to the 89A property owner.  She said the hardship has been created by the Schubert's.  
She said that if the purpose being asserted is for the public good, the well house should be placed closer to the farmhouse where is it more closely associated.  There will be much confusion if allowed to be placed in the desired location and a detriment to the 89A property owner by looking out of place.
She also said that there was never a variance for the well house.  The purpose of zoning is so that the setbacks are respected and this will set a bad precedent by allowing the well house to be placed within the setback.  

Mr. Senesky stated that the three variances are different and should have separate  votes.

Mr. Corrao stated that just because the well house is not historic does not mean that it does not have value.

Mr. Chiarolanzio stated that he appreciates all of the work that the applicants did to the 89 Brooklake Road home.  He stated that he likes both homes but was very surprised at the irregular lot line that was approved.  He also stated that it is a shame that the well house was overlooked and not taken into consideration when the property was subdivided.  He thinks that a fence, no matter what the height, would provide some needed separation between the properties.
Mr. Noss stated that there is strength to both sides of the argument.  The location is controversial.  He felt the fence height is appropriate and the set back is diminimous.
There were no further comments.

Mr. Noss called for a motion.  Mr. Noss stated that an vote of approval on the well house would be contingent upon receiving plans/drawings from an architect that indicate bulk dimensions, height, and design in order to confirm the size and style of the proposed well house.
Mr. Corrao made a motion to approve the construction of a well house at its proposed location, second by Mr. Chiarolanzio.
Roll Call:  Corrao, yes;  Chiarolanzio, yes;  DeAngelis, no;  Iantosca, yes;  Noss, yes;  Tamin, yes
Mr. Iantosca made a motion to approve the 7ft. fence, second by Tamin.

Roll Call:  Iantosca, yes; Tamin, yes;  Corrao, yes;  Chiarolanzio, yes;  DeAngelis, no;  Noss, yes 

Mr. Chiarolanzio made a motion to approve the fence construction 4 inches from the property line, second by Mr. Noss.

Roll Call:  Chiarolanzio, yes;  Noss, yes;  Corrao, yes;   DeAngelis, no;  Iantosca, yes;  Tamin, yes

On a motion duly made and seconded the meeting was adjourned at 11:45p.m.
Marlene Rawson 
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